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THE P E O P L E OF T H E S T A T E OF N E W Y O R K ,
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:

R O B E R T D E M A T T E O and MICHAEL V O L K E R T ,

DECISION A N D O R D E R
Ind. No. 928/13

Defendants.
X
MICHAEL J . O B U S , J . :
Defendants' motions to dismiss the indictment are granted, with leave to the People
to re-present the charges to another Grand Jury.
Defendants have been indicted for assault in the second degree and attempted
assault in the second degree (PL 120.05[1] and 110/120.05[1], intentionally causes, or
attempts to cause, serious physical injury, respectively). The theory of the prosecution is
that shortly after midnight on January 27, 2013, defendants Robert DeMatteo and Michael
Volkert engaged in a verbal confrontation with the complainant, Thomas Candido, on the
sidewalk outside of a restaurant on Seventh Avenue South in the West Village
neighborhood of Manhattan.^ While Volkert warned Candido that his father was a judge
- something he allegedly spoke much of that night - DeMatteo unexpectedly punched
Candido in the face, knocking him to the ground. DeMatteo then straddled Candido's
stomach, punching him in the face and head, while Volkert kicked him in the head until the
two were interrupted by the restaurant's bouncer and the police arrived. DeMatteo and
Volkert were issued desk appearance tickets ("DAT's) returnable March 6, 2013, while

In their motions, defense counsel have seen fit to refer to the defendants by their
first names, "Robert" and "Michael," while labeling the "Bronx complainant" "Candido." The
Court will refer to all three parties by their last names, without reference to their counties
of residence.

Candido was taken to the hospital, where he underwent facial surgeries and remained for
several days.
On February 21, 2013, the assigned Assistant District Attorney presented the case
to a Grand Jury, which voted the aforementioned charges. One month later, on March 26,
2013, the Police Department, in response to a defense subpoena, provided the defense
with a copy of a call Volkert made to the 911 system at the time of incident. In the call, a
copy of which defendants have filed with their motions, Volkert can be heard excitedly
telling the 911 operator that he was following "[t]wo guys [who] just punched me in the face
for no reason." After Volkert clarifies his location, a number of men begin screaming at and
threatening each other, the call continuing to transmit the sounds of an apparent violent
confrontation among several men until the police arrive. Defendants have also submitted
enhanced versions of the audiotape, along with a transcript reflecting their interpretation
of the tape, in which Candido angrily accuses Volkert of calling the police and threatens
to kill him, and Volkert later complains to the police that Candido "jumped" them and that
Volkert was the one who summoned the police. The People do not accept defendants'
transcript, and, having listened to the various enhanced audiotapes, the Court finds it
difficult to discern many of the actual words, and to attribute to any particular participant
the screaming and threats which commence after Volkert informs the 911 operator of his
location.
In their motions to dismiss, defendants apparently concede that the assigned
Assistant was not aware of the 911 call at the time of the Grand Jury presentation. They
also apparently concede that, in the absence of a pending felony complaint, they were not
entitled to notice of the presentation. See C P L 190.50(5)(a). Nevertheless, defendants
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urge that knowledge of the 911 call to the police should be imputed to the assigned
Assistant, that she should have introduced the call into evidence before the Grand Jury in
support of a justification defense, and that she should have instructed the Grand Jurors on
that defense. Under the unusual circumstances presented in this case, while the Court
finds no bad faith on the part of the prosecution, it agrees that re-presentation is warranted.
"[T]he Grand Jury performs the dual function of investigating criminal activity to
determine whether sufficient evidence exists to accuse a citizen of a crime, and of
protecting individuals from needless and unfounded prosecutions." People v. Lancaster,
69 NY2d 20, 25 (1986), cert denied 480 US 922 (1987).

In order to protect against

potentially "needless" prosecutions, the People ordinarily must introduce evidence
supporting "complete" or "exculpatory" defenses. Id at 27. Justification constitutes such
a "complete" defense. People v. Valles, 62 NY2d 36 (1984).
In determining whether introduction of the 911 tape before the Grand Jury was
required in this case, the Court is mindful that a "prosecutor 'need not seek evidence
favorable to the defendant or present all of [the] evidence tending to exculpate the
accused.'" People v. Brooks, 93 NY2d 862 (1999), affls for the reasons stated at 249
AD2d 572, 573 (3^' Dept. 1998), quoting People v. Mitchell, 82 NY2d 509, 515 (1993).
While the Court concludes that the prosecutor in this case was not aware of the tape at the
time of the Grand Jury presentation, such knowledge may be imputed from the knowledge
of the local Police Department. See People v. Santorelli, 95 NY2d 412, 421 (2000)("this
Court has charged the People with knowledge of exculpatory information in the possession
of the local police, notwithstanding the trial prosecutor's own lack of knowledge," citing
People V. Wright, 86 NY2d 591, 598 [1995], and People v. Novoa, 70 NY2d 490, 498
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[1987]); People v. Garrett, 106 AD3d 929 (2"=^ Dept. 2013). Indeed, as reflected on the
tape, the fact that Volkert had called 911 was repeatedly brought to the attention of the
responding police officers at the time of the incident.
The standard by which the prosecutor's determination whether to present
exculpatory evidence must be judged, the second prong of the quoted Brooks/Mitchell
holding, has not been uniformly stated. See People v. Bryan. 50 AD3d 1049 (2"'' Dept.),
|y^ den. 11 NY3d 786 (2008) ("the prosecution was under no obligation to present the
evidence in question as the evidence was not entirely exculpatory and would not have
materially influenced the grand jury's investigation"); People v. Edwards, 32 AD3d 281 (1^'
Dept.),

den. 7 NY3d 901 (2006)("it is not required that every complete defense

suggested by the evidence be charged to the grand jury, rather, the test of whether a
defense need be charged rests upon its potential for eliminating a needless or unfounded
prosecution . . . which requires more than mere allegations from the defendant")(citations
and quotations omitted); People v. Williams, 298 AD2d 535 (2'''^ Dept. 2002), jy, den. 99
NY2d 566 (2002)(evidence which went to the credibility of the complainant. . . would not
have materially influenced the Grand Jury's investigation")(citations and quotations
omitted); People v. Townsend, 127 AD2d 505, 507

Dept.) jv, derL 69 NY2d 1011

(1987)("The prosecutor's wide exercise of discretion in presenting evidence to the Grand
Jury . . . may include the decision not to present exculpatory material [so long as the Grand
Jury hears] the 'full story so that it [can] make an independent decision that probable cause
[exists] to support an indictment.'")(citation omitted). An examination of the cases involving
evidence of justification is therefore necessary.
Ordinarily, a defendant is entitled to have the issue of justification presented to the
Grand Jury in two circumstances. First, if the People choose to introduce a statement in
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which the defendant both partially inculpates himself and raises justification, they must
introduce the entire statement, not merely the inculpatory portion.

People v. Mitchell.

supra. 82 NY2d at 513; People v. Falcon, 204 AD2d 181 (r' Dept.), jv, derr 84 NY2d 825
(1994)(upholding dismissal of indictment where People introduced defendant's written
statement to detective but not subsequent longer videotaped statement in which he
"includ[ed] facts that raised a justification defense"); People v. Jsja, 96 AD2d 789 ( 1 D e p t .
1983)("it seems more than just a little unfair for the People's attorney, in this case, not to
have disclosed the whole of defendant's confession [in which he not only admitted
shooting, but stated that he did so in self-defense]. The Grand Jury was entitled to the full
story so that it could make an independent decision that probable cause existed to support
an indictment."). While the defense cites Falcon in support of its dismissal argument, such
authority does not control this case.
Second, a defendant may raise justification before the Grand Jury by appearing to
testify, or by asking that defense witnesses be called. People v. Mitchell, supra, 82 N Y 2 d
at 513-15 (rejecting claim that integrity of proceedings was impaired when People failed
to introduce versions of defendant's statement suggesting justification, since not one single
statement and "defendant had the absolute right, upon waiving immunity, to testify before
the Grand Jury and to present exculpatory versions of the facts (see, C P L 190.50);"
"Defendant failed to exercise her right to bring exculpatory evidence to the Grand Jury's
attention by her own testimony or that of others testifying on her behalf); see also People
V. Brooks, supra. 93 NY2d 862, affd for the reasons stated at 249 AD2d 572, 573 (in
larceny case. Court notes that, "[h]aving chosen not to testify or to ask that witnesses be
called on his behalf, defendant cannot now complain that the prosecutor failed to introduce
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evidence, consisting of defendant's business records and interpretive documentation, that
only defendant could explain and authenticate, or to instruct the Grand Jury with respect
to how those records established a defense to the crime with which he was ultimately
charged."); People v. Lancaster, supra, 69 NY2d at 26 (noting in insanity defense case
that, "[i]n the ordinary case, it is the defendant who, through the exercise of his own right
to testify and have others called to testify on his behalf before the Grand Jury (CPL 190.50
[5], [6]), brings exculpatory evidence to the attention of the Grand Jury."). In this particular
case, which commenced with DATs, defendants had no right to C P L 190.50(5) notice of
the Grand Jury proceedings, and thus missed the opportunity to appear, an opportunity
they now suggest they would seize. This made the introduction of the 911 tape paramount.
Finally, the Court concludes that, judged by the normal rules of evidence applicable
to Grand Jury proceedings, People v. Mitchell, supra, 82 NY2d at 513, citing C P L
190.30(1), the 911 tape appears to be admissible. In some circumstances, defendants'
prior statements in support of justification are simply inadmissible hearsay - although, as
noted, such defendants ordinarily may exercise their C P L 190.50 rights and testify
themselves. People v. Dean. 167 AD2d 480 (2"^ Dept. 1990)(prosecutor need not submit
defendant's post-arrest statement in which she claimed shooting was in self-defense
because statement did not fall within any exception to the hearsay rule); see People v.
Moe, 227 AD2d 253 (1^' Dept.), jy, derr 88 NY2d 968 (1996)(People need not introduce
a defendant's own "self-serving hearsay statement[s]").
Here, Volkert's initial statements, in which he notified the 911 operator in a highly
agitated manner that he and DeMatteo had been attacked by two men, appear admissible
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under the excited utterance exception to the hearsay rule.^ The initial confrontation had
just occurred, Candido was nearby or approaching, and the operator complained that
Volkert was "screaming in my ear." People v. Gabriel, 105 AD3d 650 (1^' Dept.),
_

NY3d _

(2013);

ct

People v.

Cantave, _

NY3d _ ,

den.

2013WL3185171

(2013)(defendant's 911 call not admissible as excited utterance in light of his multiple
omissions of relevant facts and possibility that statements were "prompted by the
operator's questioning").

The recording is also admissible to show that the call to the

police was in fact made by Volkert after an initial confrontation among the parties, but
before the physical contact upon which the pending charges are based. Further, within
seconds, the men began to fight, rendering the bulk of the call admissible as res gestae
evidence of the events as they unfolded. People v. Woods, 202 AD2d 1043 (4* Dept.
1994). The call concludes as the police arrive, separate the parties and gain control.
This case may ultimately turn on the identity of the initial aggressor, as that term is
defined in the law of justification. To be sure, Volkert's claim that he and DeMatteo were
initially "jumped" and "punched . . . in the face for no reason" may seem less than credible.
But Candido's account that, in the absence of any prior altercation, DeMatteo blind-sided
him with a knock-down punch while he simply argued with Volkert is, in light of the contents
of the tape, also subject to serious question. The Court is aware that, given the possibility
that the defendants caused Candido's facial injuries by applying excessive force, neither
the Grand Jury nor a trial jury - even if it credits defendants' version of the call - will accept

To the extent the evidentiary issue is unclear, the Court resolves it in defendants'
favor in light of their inability to testify themselves and thus introduce evidence of
justification before the Grand Jury. See Chambers v. Mississippi. 410 US 284, 302 (1973).
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a justification defense.

However, given the importance of the issue, the defendants'

inability to appear in person in the Grand Jury, and the contents of the 911 recording,
which reveal that the Grand Jury apparently did not hear about the entirety of the incident,
the Court concludes that when she became aware of that tape, the prosecutor was bound
to re-present the case. People v. Pelchat, 62 NY2d 97, 107(1984)(prosecutor who learns
of false Grand Jury testimony after indictment was voted, but before conviction, must
obtain superseding indictment). Without the tape or defendants' testimony, and without
instructions on justification, the integrity of the Grand Jury proceedings was compromised.
People V. Huston, 88 NY2d 400, 409 (1996); C P L 210.35(5).
Accordingly, the motions to dismiss the indictment are granted, with leave to represent the charges to another Grand Jury.
This shall constitute the decision and order of the Court.
Dated: New York, New York
August 8, 2013

HON. MiQiAcC/OBUS

8

